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Subpart 836.2—Special Aspects of
Contracting for Construction

836.202 Specifications.

(a) The procedures described in part
811 are applicable to construction spec-
ifications.

(b) During the design stage, contract
architect-engineers must not use
“brand name or equal’” or other re-
strictive specifications without the
prior written approval of the con-
tracting officer. The contracting offi-
cer must inform prospective architect-
engineers of this requirement during
the negotiation phase, prior to award
of a contract for design.

(c) If VA has determined that only
one product will meet the Govern-
ment’s minimum needs and VA will not
allow the submission of ‘“‘equal’ prod-
ucts, the contracting officer must in-
clude the clause found at 852.236-90, Re-
striction on Submission and Use of
Equal Products, in the solicitation and
complete the clause by listing the
items to which the clause applies. This
clause places bidders on notice that the
“brand name or equal”’ provisions of
the clause found at FAR 52.236-5, Mate-
rials and Workmanship, and any other
provision that may authorize the sub-
mission of an ‘‘equal’” product, will not
apply to the specific items listed.

836.203 Government estimate of con-
struction costs.

The overall amount of the Govern-
ment estimate must not be disclosed
until after award of the contract. After
award, the contracting officer may dis-
close the overall amount upon request.

836.204 Disclosure of the magnitude of
construction projects.

In lieu of the estimated price ranges
described in FAR 36.204, the con-
tracting officer must identify the mag-
nitude of a VA project in advance no-
tices and solicitations in terms of one
of the following price ranges:

(a) Less than $25,000.

(b) Between $25,000 and $100,000.
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836.206

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $2,000,000.

(g) Between $2,000,000 and $5,000,000.

(h) Between $5,000,000 and $10,000,000.

(i) Between $10,000,000 and $20,000,000.

(j) Between $20,000,000 and $50,000,000.

(k) Between $50,000,000 and
$100,000,000.

(1) More than $100,000,000.

836.206 Liquidated damages.

The contracting officer may include
a liquidated damages provision in a
construction contract when the cri-
teria of FAR 11.501 and 811.501 are met.
If partial performance may be accepted
and used to the advantage of the Gov-
ernment, the contracting officer must
include the clause substantially as set
forth in 852.211-74, Liquidated Dam-
ages, in addition to the clause set forth
in FAR 52.211-12.

836.209 Construction contracts with
architect-engineer firms.

(a) When the contracting officer con-
siders it necessary or advantageous to
award a contract for construction of a
design-bid-build project, as defined at
FAR 36.102, to a firm or person that de-
signed the project, the contracting offi-
cer must request prior approval from
one of the following:

(1) The facility or VISN director, as
appropriate, or, for National Cemetery
Administration contracts, the Direc-
tor, Technical Support Service, for
contracts involving nonrecurring main-
tenance (NRM) funds.

(2) The Director, Office of Construc-
tion and Facilities Management, for
contracts involving construction funds.

(b) The contracting officer must fur-
nish complete justification in the re-
quest.

(c) This section does not apply to de-
sign-build contracts, as defined at FAR
36.102.

836.213 Special procedures for sealed
bidding in construction con-
tracting.

836.213-4 Notice of award.

The contracting officer must provide
to the contractor a notice of award
(letter of acceptance) for any contract
award in excess of $25,000.

48 CFR Ch. 8 (10-1-12 Edition)

836.213-70

(a) The contracting officer must pro-
vide construction contractors with a
written notice to proceed for the work.
A notice to proceed will normally be
sent only after the contractor has pro-
vided performance and payment bonds
or payment protection and the com-
pleted contract forms, where applica-
ble, and the contracting officer has ac-
cepted them. If the urgency of the
work or other proper reason requires
the contractor to begin work imme-
diately, the contracting officer may in-
clude in the award letter a notice to
proceed, with the reservation that pay-
ments are contingent upon receipt and
approval of the required bonds or pay-
ment protection.

(b) If the contract provides for lig-
uidated damages, the contracting offi-
cer must send the notice to proceed by
certified mail, return receipt re-
quested, or any other method that pro-
vides signed evidence of receipt. The
notice to proceed will advise the con-
tractor that the work must be com-
pleted within  (insert contract time
for completion) calendar days from the
date of receipt shown on the certified
mail receipt card returned by the post
office or on the proof of delivery pro-
vided by the delivery service.

(c) If the contract does not provide
for liquidated damages, certified mail
is not required. In notices to proceed
for these contracts, the contracting of-
ficer must establish a date for comple-
tion that takes into consideration the
time required for the notice to arrive
by regular mail.

(d) At the time the notice to proceed
is sent to the contractor, the con-
tracting officer must furnish a copy to
the resident engineer or the Chief, En-
gineering Service.

(e) The contracting officer must file
a copy of the notice to proceed with
copy A of the contract. When certified
mail or other method of certified deliv-
ery is used, the contracting officer
must attach the certified mail receipt
card returned by the post office or the
proof of delivery provided by the deliv-
ery service to the copy of the notice to
proceed. The contracting officer must
file copies of the notice to proceed with
copies C and D of the contract after the

Notice to proceed.
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